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guides commissioned by the NCG Public Policy Committee on state and federal tax

regulations that affect foundation activities related to California ballot initiatives. This
Guide provides an analysis of how the federal IRS and California Political Reform Act
regulations apply to public charities, including public foundations and operating charities.

I he Public Charity’s Guide to the California Ballot Initiative Process is the second of two

Funding public policy advocacy—from policy research and analysis, public education
campaigns, to engaging in or funding direct advocacy—represents an extremely effective
way to leverage foundation resources for long term systemic change. As explained in this
Guide, a range of activities related to lobbying and advocacy are available to public charities
for use in efforts to impact public policy through the ballot initiative process.

California’s ballot initiative process is part of a dynamic democratic system. The decisions
voters make in such a system are based on available information—good or bad. Rather
than shying away from engaging in public policy advocacy, public foundations and
nonprofits can play a critical role in this process by framing the debate and educating the
public and opinion leaders without jeopardizing their tax-exempt status and holding true to
their mission.

The NCG Public Charity’s Guide to the California Ballot Initiative Process outlines the manner
in which public charities can play a significant role in a ballot measure debate. By
presenting the relevant law in clear terms, this report provides a resource to assist public
charities either begin or enhance public policy advocacy efforts. The Guide will also help
private foundations better understand what their grantee organizations can do when
engaging in work around ballot measures.

We would appreciate any feedback on the Guide and how it has affected your organization’s
ability to advance its mission and leverage resources through work on ballot measures.
Please share your comments and insights and suggestions (with complete confidentiality) by
sending an email message to CJ Callen, NCG’s Senior Program Executive for Education in
Philanthropy: cjcallen@ncg.org.

The Northern California Grantmakers’ Public Policy Committee exists to help foundations
advance their missions and leverage their resources by supporting public policy efforts. We
are extremely grateful to the members of the NCG Public Policy Committee and the
foundations who made publication of these guides possible.

116 New Montgomery Street, Suite 720, San Francisco, CA 94105 T: 415.777.5761 F:415.777.1714  http://www.ncg.org
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. Infroduction

Californians make crucial public
policy decisions through state and
local ballot measures. When citizens
are the legislators, the quality of
policymaking depends on the depth of
voters” knowledge of the issues and
their understanding of the measures
put before them. Many public
charities wish to help voters make
wise decisions by expanding their
knowledge of the issues at stake and
the effect that ballot measures would
have if enacted. Often, however,
charities are unfamiliar with the legal
issues raised by ballot measure
activities and uncertain about what
they can do.

The purpose of this Guide is to
help public charities become active
participants in the California ballot
measure process by clarifying the
legal issues and decisions they may
face. The Guide principally addresses
the federal tax rules for public
charities that engage in ballot
measure activities, and the California
Political Reform Act provisions that
govern the disclosure obligations of
participants in  California ballot
measure campaigns.

The legal terrain covered by this
Guide—the intersection of two
independent legal frameworks, each
complex in its own right—is
challenging. In light of this, we want
to begin with four key ideas.

First, the federal tax rules that
apply to Section 501(c)(3) charities
and the California campaign finance
disclosure laws that regulate ballot
measure campaigns in this state are

separate legal regimes, with different
goals, different analytical frameworks,
and different definitions. The inter-
section between the two bodies of law
becomes easier to understand if you
think of the universe of ballot measure
activities as having four regions.
Some activities are lobbying for tax
purposes, but are not reportable
under the California Political Reform
Act; others activities must be reported
on campaign finance reports, but are
not lobbying for tax purposes. Still
other activities are both lobbying and
reportable, or are neither lobbying nor
reportable.

The diagram at the end of this
Introduction shows where some of the
activities discussed in this Guide fit at
the intersection. Public charities can
operate in all four regions of the
diagram, as long as they understand
which quadrant each of their ballot
measure activities falls into, and the
legal implications this has for the
charity.

Second, planning is key to
avoiding unpleasant surprises. Public
charities are permitted to engage in
ballot measure lobbying and other
legislative lobbying within tax law
limits; in order to avoid exceeding
those limits, charities must monitor
how much lobbying they are doing in
relation to their other activities.
Electing public charities must ensure



their lobbying expenditures do not
exceed their Section 501(h) spending
caps for the year; non-electing
charities must ensure that lobbying is
not a substantial part of their
activities.  Also, both electing and
non-electing public charities must
report their lobbying expenditures on
their federal tax forms. For most
public charities, especially smaller
ones, making a Section 501(h)
election will enable them to
confidently step up their involvement
in legislative issues.

Planning is also crucial if a
public charity engages in or funds
ballot measure activities that must be
reported under the California Political
Reform Act, since the charity needs to
be prepared to follow through with its
campaign finance reporting oblige-
tions. Filing deadlines can come
quickly, especially in the period just
before an election, so it is important
to investigate the campaign finance
implications of proposed activities
ahead of time. Alternatively, a charity
can decide to avoid funding or
engaging in reportable activities
entirely, and then just be careful to
implement that strategy properly,
using this Guide and expert legal
counsel.

Third, knowledge is power.
Understanding the legal rules enables
charities to greatly increase their
public policy impact. Understanding
that public charities really are allowed
to get out and lobby is enough to
empower some charity managers who
have previously held back. Also,
many  activities  with enormous
potential to affect public policy are not

considered lobbying at all for tax
purposes. By supplementing lobbying
activities with nonlobbying public
education, charities can make their
lobbying limits go further. Knowing
how to structure nonlobbying projects
also enhances a charity’s ability to
attract private foundation funding.
While you may not be excited about
learning arcane tax concepts, knowing
the rules is crucial to playing the
game.

Finally, we urge you not to be
intimidated or deterred by the
complexity of the tax and campaign
finance laws discussed in this Guide.
The policies you care about, and the
people they affect, are worth the
effort. Since Proposition 13 passed in
1978, ballot measures have played an
ever increasing role in shaping
California policy. When public char-
ities enter the ballot measure arena,
they enrich the public debate and
broaden participation, meeting a vital
need of our democratic system.

A. Organization of this Guide

Some readers of this Guide will find
detailed legal rules and analysis
valuable; others may be looking for
general overview of the legal issues
that public charities face in the ballot
measure arena. This Guide attempts
to serve both audiences. The main
body of the text provides an overview



of the legal framework and discusses
how tax Ilimits on lobbying and
campaign finance disclosure require-
ments apply in @ humber of common
situations. The more detailed legal
rules and analysis are found in the
appendices. Appendix A summarizes
the provisions of the California
campaign finance disclosure laws that
relate to ballot measure campaigns,
while Appendix B outlines the federal
tax rules applicable to public charity
lobbying. Appendix C lists additional
resources for more information about
tax and campaign finance laws.

B. Limits to this Guide

Although this Guide provides an
overview of the relevant laws, it is not
intended to be legal advice, and
cannot substitute for legal counsel.

We hope this Guide will help
you to understand what facts might be
important and what issues can arise;
but the legal consequences depend on
the particular facts of each situation.
Many of the issues are potentially
complex because there are so many
factual variables, changes in any one
of which could change the legal result.
Also, this Guide gives a general
overview of tax and disclosure laws,
but for brevity’s sake, many details
and nuances have been omitted. For
example, the specifics of the campaign
reporting requirements—including
when, where, and how to file
disclosure reports—are not covered.:
Also, this Guide does not address
every legal issue that could arise for
public charities involved in ballot
measure issues.

! Additional information about filing deadlines and
the mechanics of reporting can be found on the web
sites of the FPPC and the California Secretary of
State; both are listed in Appendix C.

Before undertaking any parti-
cular project, public charities should
consult attorneys with the requisite
expertise; this may require both a tax
attorney knowledgeable about tax-
exempt organizations, and an election
law specialist versed in California
campaign finance laws.

C. Guide for Public Charities

This Guide is written for charitable
organizations that are exempt from
federal income tax wunder Section
501(c)(3) of the Internal Revenue
Code, and classified as “not private
foundations” under Section 509(a) of
the Code. When we use the phrase
public charity or just charity, we mean
this the type of nonprofit organization.

We use the term private
foundation  to mean charitable
organizations that are exempt under
Section 501(c)(3) of the Internal
Revenue Code, but classified as
“private foundations” under Section
509(a). As most private foundation
managers know, public charities are
less stringently regulated under the
tax laws than private foundations, and
in particular the lobbying rules differ
substantially. Managers and counsel-
ors of private foundations should refer
to The Private Foundation’s Guide to
the California Initiative  Process.
Appendix C describes how to access
this companion volume on the web
site  of Northern California Grant-
makers.

The classification of Section
501(c)(3) charities as either private
foundations or public charities does
not depend on whether  the
organization is a grantmaker, nor does
it depend on whether the word
“foundation” appears in the organ-
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ization’s name. Community founda-
tions are public charities, for example,
and some museums and institutes are
private foundations. If you do not
know whether your charitable organi-
zation is a private foundation or public
charity, consult your legal advisor.

D. Guide for California Ballot
Measures

The campaign finance laws discussed
in this Guide apply to state and local
ballot measures in California.
Charities based in other states must
follow California’s campaign finance
laws when they get involved in
California ballot measure campaigns.
When public charities get involved in
ballot measures in other states, the
California Political Reform Act will not
apply; but many states have
campaign finance laws, so the law of
the state where a ballot measure
appears must be considered.



California Political Reform Act

Reportable

Not Reportable

Ballot Measures at the Intersection

These simplified examples illustrate the intersection between federal fax and California campaign finance
laws. Each example is discussed in detail in The Public Charity's Guide to the California Initiative Process.

Federal Tax Law - Section 501(h)

Not Lobbying

Public education campaigns that don't reflect a
view on a measure (and are not coordinated)*

Nonpartisan analysis, study, or research that
doesn't expressly advocate for/against a measure
(and is not coordinated)*

Post-passage monitoring, evaluation, advocacy
regarding implementing regulations, or litigation

Lobbying

Spending less than $1000 in a year to expressly
urge voting for/against ballot measures

Stating a view on ballot measures without urging
voters to take action (and without coordination)

Contributing less than 10% of a paid staffer's time
in any month to a Committee

Drafting proposed language for a ballot measure

Public education campaigns that don't refer to a
measure, or don't reflect a view, but are
coordinated with a Committee*

Nonpartisan analysis, study, or research with a
statement urging voters to support/oppose a
ballot measure*

Spending $1000 or more in a year to expressly urge
voting for/against a ballot measure (or to urge
signing/not signing a petition to qualify a measure)
Contributions of money, substantial staff time,
office space, or other resources to a Committee

Preparing, before a measure is in circulation or on
the ballot, for later express advocacy
communications about the measure

* For non-electing charities, it is possible these activities may be considered lobbying under some circumstances; the determination is based on
all relevant facts, including the charity's intentions. Non-electing charities may not rely on the definitions provided under Section 501(h).

© 2003 Northern California Grantmakers and Silk, Adler & Colvin



ll. Ballot Measures and the Role of
Nonprofit Organizations

The California Constitution
reserves to the voters the powers of
initiative and referendum through the
use of citizen petition. Initiatives
enable voters to adopt statutes or
constitutional amendments. The more
rarely used power of referendum
enables voters to reject laws enacted
by the legislature. Both types of
measures are qualified for the ballot
through the gathering of signatures of
registered voters.

State law confers similar powers
on the voters of California cities and
counties to adopt or reject ordinances
through the initiative and referendum
process. Also, some cities and coun-
ties are governed by their own
“charters,” akin to a local constitution;
such charters may grant additional
initiative and referendum rights to
voters and may require voter approval
of amendments to the city or county
charter.

In addition to initiatives and
referenda placed on the ballot by
voter petition, California law also
permits the legislature to place
measures on the ballot. Both amend-
ments to the California Constitution
and state bond measures require
voter approval, and statewide ballots
frequently include measures put
before voters by legislation rather
than petition. Local boards of super-
visors and city councils have similar
powers to put measures on the local
ballot.

We use the term ballot
measures to refer to initiatives, refer-
enda, constitutional amendments, and
bond measures, at both the state and
local levels, placed on the ballot by
either legislation or petition.2

Nonprofit organizations often
play major roles in campaigns to pass
or defeat ballot measures. While
individuals and businesses may set
out to gather signatures or campaign
for a measure on their own, typically
ballot measure supporters and
opponents organize themselves into,
align themselves with, or contribute
their time and money to, coalitions,
committees, and other nonprofit
organizations that are involved in the
debate.

2 We do not include recall campaigns in this
category, however. The power to recall elected
officials is also reserved to voters by the California
Constitution, but recalls involve a different set of
issues for public charities because federal tax law
prohibits Section 501(c)(3) organizations from
intervening in campaigns on behalf of (or in
opposition to) candidates for public office.

Therefore, this Guide only addresses ballot measures
on legislative issues.



Section 501(c)(3) public
charities can be important players in
ballot measure campaigns. Public
charities are often deeply affected by
ballot measures through the consti-
tuencies they serve, and groups that
never previously considered engaging
in public policy activities may resolve
to actively support or oppose a
measure that would, if passed, impact
their work. Other public charities
embrace the ballot measure process
as a tool to shape public policy to
advance their missions. Public
charities are permitted to engage in
limited lobbying activities, so they
may campaign for or against
measures without jeopardizing their
exempt status as long as they stay
within the appropriate limits on the
scope of their lobbying; they also can
engage in many types of activities that
are not considered lobbying for tax
purposes but which still influence the
passage or implementation of a
measure.

Section 501(c)(3) private
foundations also may play a significant
role in ballot measure campaigns,
although they cannot engage in or
fund activities that are treated as
lobbying under federal tax rules. For

more information about private
foundations and ballot measures, see
The Private Foundation’s Guide to the
California Initiative Process. Appendix
C describes how to access this
companion volume on the web site of
Northern California Grantmakers.

Other nonprofit organizations
with broader and longer-term missions
also get involved in ballot measure
campaigns. These include trade or
professional associations and unions,
which are exempt from federal taxes
under Sections 501(c)(6) and
501(c)(5) of the Internal Revenue
Code, respectively. Both business and
labor organizations can, consistent
with their tax exemption, engage in
unlimited lobbying in support of their
missions. Established issue advocacy
organizations that are exempt as
Section 501(c)(4) social welfare
organizations also participate in ballot
measure campaigns. All of these
types of organizations, including public
charities, may have to file reports
under the Political Reform Act if they
engage in reportable ballot measure
activity.

When a controversial measure
is on the ballot, it is common for new
organizations with names like “"No on
Measure C” or “Yes on Proposition 47"
to spring up for the sole purpose of
supporting or opposing the measure.
These groups formed primarily to
influence a particular ballot measure
are called Ballot Measure Committees
in this Guide.?

3 The term “Ballot Measure Committee” is not used in
the Political Reform Act; we use it in this Guide for
convenience.
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Ballot Measure Committees may
be created informally, as unincor-
porated associations, or may be
established more formally as California
nonprofit public benefit corporations
or limited liability companies. For
federal tax purposes, they will usually
qualify as tax-exempt “social welfare”
organizations under Section 501(c)(4)
of the Internal Revenue Code, a status
which allows unlimited lobbying on
public policy issues but does not
permit donors to claim income tax
charitable deductions for their dona-
tions.



lll. Overview of the Legal Framework

This Guide principally addresses
two bodies of law that govern ballot
measure advocacy by public charities
in California—the federal Internal
Revenue Code provisions that limit
legislative lobbying by public charities,
and the California Political Reform Act
provisions that require public dis-
closure of ballot measure campaign
financing.

This section starts with a brief
overview of the California Political
Reform Act and introduces its
terminology. A more detailed descrip-
tion of the campaign finance disclo-
sure law appears as Appendix A to this
Guide. Next, since many readers will
be somewhat familiar with tax
restrictions on lobbying by public
charities, we give only an extremely
broad brush introduction to the tax
rules. A more detailed summary of
the Internal Revenue Code provisions
on legislative lobbying by public
charities appears as Appendix B to this
Guide. In subsequent sections of the
Guide, we apply these two bodies of
law to various types of ballot measure
activities.

Along with introducing the
principal bodies of law covered by this
Guide, this section discusses a number
of other legal issues that may be
relevant to public charities involved in
ballot measure work. These include
local campaign finance disclosure
laws; restrictions on the use of funds
imposed by funding sources; restrict-
ions on a public charity’s activities
contained in its own governing
documents; and issues that arise

when ballot measure campaigns
become intertwined with candidate
elections. A detailed discussion of
these issues is beyond the scope of
this Guide; public charities that spot
issues on this list that potentially
affect their ballot measure activities
should consult legal counsel for more
information.

A. The Cadlifornia Political
Reform Act

The Political Reform Act, which was
adopted through the initiative process
in 1974, requires detailed public
disclosure of the role of money in
California politics. It applies to both
state and local elections, and to
campaigns for and against both candi-
dates and ballot measures.

In the ballot measure context,
the Political Reform Act is a sunshine
statute—it requires the public disclo-
sure of contributions and expenditures
made to support or oppose ballot
measures. The Act does not limit
ballot measure spending;* California
law allows individuals and organiza-
tions to spend as much as they choose
on ballot measure campaigns as long
as they comply with the applicable
reporting obligations. Public charities
are covered by the Political Reform
Act, and may have campaign finance
reporting obligations as a result of
their ballot measure activities.

* There is one exception to this general rule; the
Political Reform Act prohibits ballot measure
contributions or expenditures by foreign nationals.



In general, charities trigger
reporting  obligations under the
Political Reform Act through three

types of activities:

= Making contributions (cash
or in-kind) for ballot mea-
sure activities of $10,000 or
more during a calendar
year;

» Receiving contributions for
ballot measure activities of
$1,000 or more during a
calendar year; and

» Making independent expen-
ditures urging voters to
adopt or reject a measure of
$1,000 or more during a
calendar year.

Any group that receives contributions
of $1,000 more is called a Recipient
Committee, and must file campaign
finance reports on both the contri-
butions it receives and the contribu-
tions and independent expenditures it
makes. (Ballot Measure Committees
are a type of Recipient Committee.)
Organizations that are not Recipient
Committees, but have reporting
obligations based on the amount of
their contributions or independent
expenditures, are either Major Donor
Committees or Independent Expendi-
ture Committees. All  campaign
finance reports are public documents,
accessible to anyone.

Contribution has a broad and
multi-faceted meaning under the
Political Reform Act. It can mean a
transfer of money or property for the
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purpose of supporting or opposing a
ballot measure, or with the knowledge
that the transferred money will be
used for that purpose. It can also
mean the provision of staff, office
space, mailing lists, poll results, or
other resources to a Ballot Measure
Committee, or payments for activities
that are done at the behest of or in
coordination with a Ballot Measure
Committee.

An independent expenditure is a
payment for a communication to the
public that expressly or unambi-
guously advocates the qualification,
passage, or defeat of a ballot
measure, and which is not made at
the behest of or in coordination with a
Ballot Measure Committee.

Further Information

A more detailed description of the
Political Reform Act provisions appli-
cable to public charities appears as

Appendix A to this Guide.

In this Guide, we use the term
“contribution” only for payments that
meet the definition of a contribution
for ballot measure activities under the
Political Reform Act; similarly, the
term ‘“independent expenditure” is
used only as it is used in the Act, to
describe payments for communica-
tions urging voters to adopt or reject a
measure. Together, making contribu-
tions, receiving contributions, and
making independent expenditures are
reportable ballot measure activities,
i.e., activities that have to be reported
in campaign finance disclosure filings
if the applicable dollar thresholds are
met.
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B. Federal Tax Law

Ballot measures are considered to be
legislation for tax purposes, and
encouraging voters to cast their votes
for or against a ballot measure is
treated as lobbying. All public chari-
ties are permitted to engage in lobby-
ing activities, although  Section
501(c)(3) limits the amount of lobby-
ing public charities can do. As long as
they observe the Section 501(c)(3)
limits on the amount of their lobbying,
all public charities may endorse or
oppose ballot measures and urge
voters to pass or defeat measures
without jeopardizing their exempt
status.

How much lobbying a public
charity may do is determined under
one of two tests, and nearly all* public
charities can choose which of the tests
will apply. By filing a one-page form
with the IRS, a public charity can elect
to have the amount of its permissible
lobbying measured under the Section
501(h) expenditure test. Charities
that make the Section 501(h) election
(which we call electing public char-
ities) may lobby freely as long as the
amount of money they spend on
lobbying communications does not

> Some public charities, like churches, are not eligible
to make a Section 501(h) election; their lobbying is
always restricted under the “no substantial part”
test. See IRC Section 501(h)(3), (4).
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exceed certain spending caps, which
are calculated based on the charity’s
budget. Public charities that do not
make a Section 501(h) election (or
non-electing charities) are governed
by the more nebulous “no substantial
part” test, meaning that their lobbying

activities cannot amount to a
substantial part of their overall
activities.

Under Section 501(h), one

spending cap applies to overall lobby-
ing expenditures; a second and much
lower cap applies to expenditures for
“grassroots” lobbying.® Any communi-
cation made to legislators which refers
to and reflects a view on legislation is
treated as direct lobbying for tax
purposes. Under a special rule for
ballot measures, the IRS treats the
public as the legislature, so that
nearly all lobbying on ballot measures
is considered direct lobbying under
Section 501(h), rather than grassroots
lobbying.

A communication to members
of the public which refers to a ballot
measure and reflects a view on the
measure is likely to be lobbying for
tax purposes. However, there are
important exceptions and nuances to
this lobbying definition, especially for
charities who have made the Section
501(h) election. The dissemination of

8 As of December 16, 2003, legislation was pending
in both houses of Congress (H.R. 7 and S. 476) to
that would eliminate this separate and lower limit for
grassroots lobbying. If enacted into law, these
measures would provide that only one limit, for the
total amount of direct and grassroots lobbying,
would apply to the lobbying activities of electing
public charities.



nonpartisan research, study, and
analysis is not considered lobbying for
tax purposes, for example. At least
for electing charities, neither are
public education campaigns about
issues addressed by ballot measures
that do not refer to the measure, or
the distribution of neutral and
unbiased information about a measure
that does not reflect a view.

All public charities must report
the amount of their lobbying
expenditures on their annual federal
tax return, Form 990. Lobbying
expenditures include not only the
costs to deliver or distribute lobbying
communications, but also the costs to
research and prepare them, including
the full costs of staff time and a
reasonable allocation of overhead, as
well as out-of-pocket payments.
Charities that do not make a Section
501(h) election must also attach a
detailed narrative statement to IRS
Form 990 describing their lobbying
activities.

C. Local Campaign Finance
Ordinances

The campaign finance reporting
requirements of the California Political
Reform Act apply to both state-wide
propositions and local ballot measures
at the city or county level. However,
some California cities and counties
have additional campaign finance laws
that apply to campaigns for or against
ballot measures in that jurisdiction.
For example, San Francisco and Los
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Angeles both have local laws that
apply to local ballot measure
campaigns.

This Guide does not cover any
local campaign finance laws. Charities
that are considering getting involved

in a local ballot measure should
investigate whether local campaign
finance laws will apply to their

activities in additional to the Political
Reform Act.

Further Information

More information about the tax rules
relating to Ilobbying by Section
501(c)(3) public charities appears in
Appendix B to this Guide. In addition,
the Alliance for Justice publishes a
number of booklets that explain the
federal tax law rules on lobbying by
Section 501(c)(3) public charities in
greater detail. These and other
resources on public charity lobbying
are listed in Appendix C to this Guide.

D. State Tax Law

Charitable organizations in California
that are exempt from federal tax
under Section 501(c)(3) of the
Internal Revenue Code are typically
exempt from state income taxes under

Section 23701d of the California
Revenue & Tax Code. The state tax
rules regarding lobbying by public

charities parallel the federal rules, so
lobbying that is permissible under
Section 501(c)(3) is also consistent
with an organization’s California tax-

exempt status. The California
Franchise Tax Board has slightly
different reporting requirements,
however. California charities must

report their lobbying activities on FTB
Form 3509, including a narrative
description of their lobbying activities,
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a schedule of expenditures, and copies
of any materials published.’

E. Limits on Lobbying Imposed
by Funding Sources

Grants or gifts made to charitable
organizations often come with their
own set of restrictions and limits. In
determining whether to engage in
ballot measure activities, a public
charity must ascertain which funds it
may use for this purpose.

Federal grant funds cannot be
used to lobby for or against ballot
measures, under rules enforced by the
Office of Management and Budget.
(These rules are described in OMB
Circular A-122.) State and local
government grants and contracts may
also come with prohibitions on use of
government funds for lobbying. In
addition, grants received from other
charitable organizations, especially
private foundations, may restrict the
use of grant funds for lobbying; more

rarely, individual gifts may also
include lobbying restrictions.
For any potential source of

funds for ballot measure activity, a
charity should check the contract,
grant agreement, or donor
correspondence as appropriate to
determine whether funds from that

7 In practice, the FTB will generally accept forms that
report only the total amounts of direct and
grassroots lobbying, with a simple statement that
further information will be provided on request.
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source may be used for the proposed
activity. Note that restrictions
imposed by funding sources on the
use of funds, including specifically
those imposed in Federal grants,
generally apply only to money
received from that source, and not to
other resources of the charity obtained
from other donors or grantors.

Gifts, grants, and contracts
made to charitable organizations may
also be restricted to fund only
specified purposes or activities, like
providing childcare services or public
education about water policy. These
restrictions must also be observed in
determining whether a source of funds
exists for the proposed ballot measure
activity.

F. Limits in the Public Charity’s
Governing Documents

Organizations that are exempt from
tax under Section 501(c)(3) are either
nonprofit corporations, trusts, or
unincorporated associations. (Most
California-based charities are nonprofit
public benefit corporations.) In each
case, the nonprofit organization has
governing documents that set forth its
purposes and limit its activities. A
nonprofit corporation has Articles of
Incorporation and Bylaws, for
example, while a trust has a Trust
Agreement or Declaration of Trust.

These governing documents may
include limits on political and
legislative activity that are more

stringent than those required by the
Internal Revenue Code; a charitable
organization should therefore check its
own governing documents to
determine whether they permit ballot
measure lobbying or other ballot
measure activities. In some cases, it
may be possible to amend the



governing documents to eliminate
unnecessarily strict lobbying limits. If
so, such amendments should be made

before the charity engages in any
lobbying activity.

G. Candidate Issues

Ballot measure campaigns can

intertwined with
If a particular

sometimes become
candidate elections.
ballot measure becomes closely
identified with one candidate or
political party, or if a candidate or
party controls the committee promo-
ting or opposing a measure, Section
501(c)(3) organizations must take
extra care in planning and document-
ing their own activities to prevent any
appearance of intervening in the
candidate election, since election-
eering with respect to candidates is
strictly prohibited for Section
501(c)(3) organizations. While this
concern should not prevent public
charities from supporting or opposing
ballot measures, nonprofit counsel
should be consulted before proceeding
if there appears to be any risk that a
charity’s ballot measure activities
could be interpreted by its opponents
as supporting, opposing, or assisting
any candidate for public office.
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In some circumstances, lobby-
ing can be a form of partisan political
activity to influence candidate elect-
ions. For example, when lobbying
efforts are targeted to the district
where an election is taking place,
timed to coincide with a contested
election, and focused on wedge issues
that distinguish the candidates, the
lobbying efforts may be interpreted as
campaign intervention. Again, consult
nonprofit counsel before proceeding if
a charity’s lobbying efforts could be
construed as an effort to sway the
outcome of a candidate election.

Also, mentioning candidates or
elected officials in communications
about ballot measures, or coordinating
activities with candidates or elected
officials, can sometimes implicate
federal or state campaign finance
laws. Campaign finance laws related
to candidates are beyond the scope of
this Guide, but any charity that
considers referring to a candidate (or
elected official running for re-election)
in mass media advertising should
consult election law counsel before
proceeding.



V. Specific Ballot Measure Activities

When a public charity contem-
plates engaging in ballot measure
activities, it must consider both
whether the activity is lobbying for tax
purposes, and whether it may lead to
reporting obligations under California
campaign finance laws.

Applying these complex legal
rules to a particular activity is a fact-
specific process, so general guidance
is difficult to give. Careful planning,
and building in time and a budget for
consultation with legal counsel as the
facts evolve or specific communi-
cations are drafted, is indispensable to
safely maximizing a public charity’s
impact in the ballot measure context.
With this caveat, we discuss in broad
terms some of the ballot measure
activities that public charities under-
take.

A. Endorsements and Public
Statements

A public charity can publicly endorse
or oppose a ballot measure. For tax
purposes, this activity is lobbying, and

any amount the charity spends to
communicate its position to voters will
be a lobbying expenditure. For
example, staff time spent to draft a
press release is a lobbying expend-
iture. The costs of posting the state-
ment on the charity’s web site, mailing
it to the press, or communicating it to
the public must also be counted as
lobbying expenditures.

For public charities that make a
Section 501(h) election, there are
special rules that determine when
communications with members are
treated as lobbying. (These special
rules do not apply to charities
governed by the “no substantial part”
test.) Under these rules, electing
public charities can communicate with
their own members about legislation
that is of direct interest to the charity
without having to treat the costs of
such membership communications as
lobbying, as long as members are not
encouraged to contact legislators or to
mobilize others to contact legislators.
It is not clear how this rule applies in
the context of ballot measures where
the charity’s members are part of the



electorate who may vote on a
measure. It is reasonable to believe
the exception applies, and that public
charities can communicate with their
own members about ballot measures
that are of direct interest to the
organization without having to treat
the costs of such membership
communications as lobbying. How-
ever, subject to advice of legal
counsel, electing public charities
wishing to use this exception should
limit their communications to
discussing the contents of the
measure and the charity’s position on
it, and refrain from urging members to
vote for or against it.

Under the campaign finance
laws, communications from an organi-
zation to its members are not
reportable contributions or indepen-
dent expenditures; by regulation, the
Fair Political Practices Commission has
adopted specific requirements for this
exception which should be consulted
prior to making any communications
to members.

If a charity communicates its
endorsement or opposition to the
public with messages that expressly
advocate the passage or defeat of a
measure—like “Defeat Measure A” or
“Support Proposition 43”"—the charity
will have engaged in an independent
expenditure under California’s cam-
paign finance laws. (As discussed
below, if the public statement is
coordinated with a Ballot Measure
Committee, it might be considered a
contribution to the Committee rather
than an independent expenditure.) If
the charity’s costs to prepare and
distribute communications that
expressly advocate the passage or
defeat of a measure are $1,000 or
more during a calendar vyear, the
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charity will have to file campaign
finance reports.

On the other hand, if the charity
communicates its endorsement of or
opposition to a measure without
expressly urging voters to take action,
its communications might not meet
the definition of an independent
expenditure under campaign finance

laws. For example, a statement such
as "Measure B is good for the
environment,” without more, s

probably not an independent expend-
iture. However, if a public charity is
going to spend $1,000 or more to
communicate its stance on a ballot
measure, it is advisable to have an
election law attorney review the
communication, since a review of the
entire communication and all of the
relevant facts and circumstances may
be needed to determine whether or
not it is reportable ballot measure
activity under California’s campaign
finance laws.

If the text, timing, or
distribution of the charity’s public
statements are coordinated with a
Ballot Measure Committee, the
charity’s expenses will be treated as
contributions to the Committee
instead of independent expenditures.
Coordination with a Ballot Measure
Committee would cause the charity’s
communications to be treated as in-
kind contributions even if the
messages do not expressly advocate
the passage or defeat of a ballot
measure. In-kind contributions must
be reported on the Ballot Measure
Committee’s campaign finance
reports; the public charity would also
have to report the contribution on its
own campaign finance reports if it is
required to file as a Major Donor
Committee (because it contributes



$10,000 or more during a calendar
year) or a Recipient Committee
(because it receives contributions for
ballot measure activity of $1,000 or
more during a calendar year).

A public charity may authorize
another organization (like a coalition
of organizations or a Ballot Measure
Committee) to list it as an official
endorser or opponent of a ballot
measure in the other organization’s
communications. Because this step is
inexpensive to implement, it will make
very little dent in a charity’s lobbying
limits for tax purposes, and is unlikely
to trigger any reporting obligations
under  campaign finance laws.
However, if a public charity wants to
take a more active role in a coalition—
like  co-signing letters—additional
issues are raised, which are discussed
in Section VI on "“Coalitions and
Alliances.”

B. Public Education Campaigns
on Ballot Measures Issues

A public charity can educate voters
about the content and potential
impact of ballot measures, through
distributing reports, publishing fact
sheets or articles, making radio
appearances, or other means. If the
charity’s reports, fact sheets, or
speakers refer to a ballot measure and
reflect a view on its merits, these
communications will generally be
considered lobbying and all costs of
preparing and conducting the
educational efforts will be lobbying
expenditures. For example, “myth
versus fact” hand-outs on ballot
measures are typically lobbying, since
they usually reflect a view on the
merits of the measure even if they do
not explicitly endorse or oppose it.
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Similarly, an article or letter-to-the-
editor that criticizes or lauds a ballot
measure will likely be lobbying for tax
purposes. (As discussed below, these
educational efforts may be reportable
under campaign finance laws if they
urge voters to support or oppose a
measure, or are coordinated with a
Ballot Measure Committee.)

Further Information

The line between lobbying and non-
lobbying activities is much less clear
under the “"no substantial part” test
than under the Section 501(h)
expenditure test. A non-electing
charity’s intentions and the context of
its actions may both be relevant to
determine whether particular
educational activities are lobbying.
For more information about non-

electing charities, see Appendix B.

For tax purposes, disseminating
the results of nonpartisan study,
analysis, or research is not considered
lobbying. For this exception to apply,
the communication as a whole must
be an objective examination of the
measure, including a sufficiently full
and fair exposition of the pertinent
facts to enable the audience to form
an independent opinion or conclusion
on the issue. Mere assertions of
opinion or a one-sided view will not
qualify. A scholarly, dispassionate
study of a ballot measure, regardless
of its conclusions for or against,
epitomizes this exception. If a report
qualifies as nonpartisan analysis,
study, or research, preparing and
distributing it will not be lobbying even
if it reflects a view on the merits of
the ballot measure.
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Another nonlobbying educa-
tional activity is to provide voters with
neutral and objective information
about a Dballot measure without
reflecting any view on its merits. A
neutral description of the content of a
proposed ballot measure, or a factual
statement regarding the top contri-
butors to each side, would not be
lobbying under tax rules because such
communications do not reflect a view
on the measure. This approach
requires careful unbiased scrutiny of
the communication, however, since a
communication may reflect a view
even though it avoids any blatant
praise or condemnation of a measure.

Before any ballot measure has
been proposed, and even while a
ballot measure on the same topic is
pending, public charities may fund or
engage in public education campaigns

that discuss public policy issues
without referring to the ballot
measure. For example, a charity may

conduct a public education campaign
about the role of wilderness areas in
preserving biodiversity at the same
time a park bond measure is pending.
This type of early background
education can completely change the
political environment in which voting
on a ballot measure will occur. Under
the Section 501(h) rules for electing
public charities, the education camp-
aign will not be lobbying if it does not
refer to the ballot measure.

If any of these voter education
activities are coordinated with a Ballot
Measure Committee, the costs of

conducting the activities will be
treated as in-kind contributions to the
Ballot Measure Committee under

California campaign finance laws. This
is true whether or not the educational
activities are considered lobbying for
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tax purposes, and whether or not the
activities mention the ballot measure
or take a position on the measure.
In-kind contributions must be reported
on the Ballot Measure Committee’s
campaign finance reports; the public
charity would also have to report the
contribution on its own campaign
finance reports if it is required to file
as a Major Donor Committee (because
it contributes $10,000 or more during

a calendar vyear) or a Recipient
Committee (because it receives
contributions for ballot measure

activity of $1,000 or more during a
calendar year).®

If a public charity’s educational
activities are not coordinated with a
Ballot Measure Committee, the
charity’s expenditures would only be
reportable under campaign finance
laws if the charity expressly urged
voters to support or reject the
measure. Communications that advo-
cate passage or defeat of a ballot
measure are independent expendi-
tures, and must be reported if the
public charity spends $1,000 or more
during a calendar year.

8 This is one situation in which the state law
reporting obligation might possibly have tax
consequences; the treatment of coordinated
educational activities as an in-kind contribution to a
Ballot Measure Committee could cause the IRS to
take the position that these activities should be
treated like in-kind donations to the committee for
tax purposes as well (just like a donation of mailing
labels), so that the costs of the educational activities
would be lobbying expenses regardless of whether
they qualified as a lobbying communication under
the tax rules. On the other hand, as long as the
charity isn't physically delivering a stack of reports or
flyers to a Ballot Measure Committee but rather is
carrying out its own public education campaign, the
tax rules that determine when educational efforts are
and are not lobbying should control.



C. Hosting Debates or
Speakers

If a public charity hosts a debate
about a ballot measure featuring
speakers from both sides, it will not be
considered either lobbying for tax
purposes or reportable ballot measure
activity under the Political Reform Act.
To be considered a nonlobbying
activity, the public charity must be
strictly neutral in the organization and
presentation of the event. Spokes-
persons from both sides of the issue
should be invited, and the moderator
should refrain from stating any
position or making any editorial
comments about the ballot measure.
If the format of the debate involves
questions from the moderator, the
questions should be neutral and not
imply support or opposition to the
measure.

If it is not possible to get both
pro and con speakers at the same
event, a public charity could host
them at two different meetings. As
long as both meetings receive equal
publicity (and there is no reason to
expect that attendance at one meeting
will greatly exceed attendance at the
other), and as long as the charity is
neutral in introducing the speakers,
hosting both speakers in turn should
not be lobbying for tax purposes or

reportable ballot measure activity
under campaign finance laws.
A public charity that is not

neutral in choosing and presenting
speakers on ballot measure issues
probably would be treated as having
engaged in lobbying itself. For
example, if a charity organizes a
public event to consider an upcoming
ballot measure, and invites only one
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speaker who will represent only one
side of the debate, the costs of the
event would likely be lobbying
expenditures. Under campaign
finance laws, the event costs may also
be a reportable contribution or inde-
pendent expenditure if there is
coordination with a Ballot Measure
Committee or the public communi-
cations concerning the event include
express advocacy on the measure.

If a public charity invites a
speaker to address a broader topic—
for example, water policy in general—
and the speaker happens to discuss an
upcoming ballot measure, this does
not necessarily transform the costs of
the event into lobbying expenditures
for the charity. If the charity made it
clear at the event that the speaker’s
views were his or her own and did not
represent the position of the
organization, and if the charity did not
invite  the speaker  with any
expectation that the ballot measure
would be discussed, the Ilobbying
messages of the speaker should not
be attributed to the organization. The
charity should be sure and document
its expectations when it arranged to
host the speaker, and disclaimers
made at the event, against the
eventuality of an IRS audit. These
types of events will not generally raise
any obligations under the campaign
finance laws.

D. Contributing Money to a
Ballot Measure Committee

A public charity can contribute money
to a Ballot Measure Committee as long
as the goal of the Committee—passing
or defeating a particular measure—
advances the exempt purposes of the



charity. Such a contribution will be a
lobbying expenditure for tax purposes.

When a public charity distri-
butes money to any organization that
is not exempt under Section
501(c)(3), it must take steps to
ensure that its funds are used solely
to further a charitable purpose and not
used for something inappropriate (like
candidate electioneering or private
benefit). A contribution to a Ballot
Measure Committee is no exception.
Hence, a public charity contributing
funds to a campaign to pass or defeat
a measure should enter into a grant
agreement with the Ballot Measure
Committee in which the Committee
agrees to use the charity’s donation
solely for the purpose of supporting or
opposing the measure, to return any
funds not spent for that purpose, and
to report back to the charity about
how its funds were actually used.®

For campaign finance reporting
purposes, a transfer of money to a
Ballot Measure Committee is a

° If this proves impractical in the rush before election
day, a public charity should at a minimum send its
contribution with a cover letter that restricts the use
of its funds and requires the return of any funds that
are not spent for the intended purpose. If the Ballot
Measure Committee will not be required to provide
reports on the use of the charity’s contributed funds,
the charity may be able to sufficiently document the
proper use of its grant by obtaining the Committee’s
campaign finance disclosure reports. However, the
burden is on the charity, in the event of an IRS
audit, to demonstrate that it appropriately monitored
any grants to non-501(c)(3) organizations.
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reportable contribution. The Ballot
Measure Committee will have to report
the contribution on its Recipient
Committee reports, and, if the
contribution is $100 or more, also
identify its source. In addition, the
donor public charity may have its own
reporting obligations. It will have to
report the contribution if it is required
to file as a Major Donor Committee
(because it contributes $10,000 or
more during a calendar year) or a
Recipient Committee (because it
receives contributions for ballot
measure activity of $1,000 or more
during a calendar year).

E. Contributing Staff, Space, or
Resources to a Ballot Measure
Committee

Under the Political Reform Act,
providing goods or services to a Ballot
Measure Committee is considered to
be a contribution to the Committee.
For example, donating a mailing list
and address labels to a Ballot Measure
Committee would be a contribution,
with the value of the contribution
measured by the fair market value of
the list and labels. Providing office
space is also a contribution, again
measured by the fair market value of
the office space provided. Lending
paid staff to a Ballot Measure
Committee is a contribution if a staff
member spends ten percent or more
of his or her compensated time during
a calendar month working on behalf of
the Committee. All of these contribu-
tions would be reported by the Ballot
Measure Committee, naming the
charity as the source of the
contribution, and also by the public
charity if qualifies as a Major Donor
Committee (because it contributes
$10,000 or more during a calendar



year) or a Recipient Committee
(because it receives contributions for
ballot measure activity of $1,000 or
more during a calendar year).

For tax purposes, providing
staff, space, or other resources to a
Ballot Measure Committee would be a
lobbying expenditure. The amount of
the lobbying expenditure under
Section 501(h) would be either the
public charity’s cost to provide the
resources or the fair market value of
the resources, whichever is greater.
Costs include staff time provided to
the Committee, as well as staff time
necessary to prepare resources (for
example, mailing labels) donated to
the Committee.

The ten-percent threshold
under campaign laws for having to
report staff time contributed to a
Ballot Measure Committee does not

apply under tax rules; staff time
contributed to a Committee is a
lobbying expense from the first
minute.

As discussed in subsection D
above, when a public charity
distributes money to any organization
that is not exempt under Section
501(c)(3), it must take steps to
ensure that its funds are used only to
further a charitable purpose. The
same is true for other types of
resources provided to a Ballot Measure
Committee. If a public charity
donates office space to a Committee,
it should enter into an agreement with
the Committee about what activities
may be carried on the space;
similarly, if a mailing list is donated,
the charity should restrict the use of
the list to a mailing that furthers a
charitable purpose by supporting or
opposing a ballot measure. In
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particular, a charity should make sure
that its list will not be passed on to
any candidate or candidate-controlled
organization.

F. Lending Money or Making
Pledges to a Ballot Measure
Committee

Loans and enforceable pledges are
both treated as contributions for
campaign finance purposes at the time
they are made. As with other
contributions, they will have to be
reported by the Committee on its
campaign finance reports; the public
charity will also have to report the
contributions if the charity’s total
contributions during the year are
$10,000 or more, or if the public
charity receives contributions for
ballot measure activity of $1,000 or
more during the year.

For tax purposes, a bona fide
loan to a Ballot Measure Committee is
not likely to be considered a lobbying
expenditure as long as the charity has
a genuine expectation of repayment.
If there is no genuine and reasonable
expectation of repayment, the loan
may be considered a lobbying
expenditure when the loan is made.
Any loan to a Ballot Measure
Committee (or any other non-
charitable entity) should bear interest
at market rates and be documented
with a promissory note. The tax
treatment of pledges depends on a
number of factors, including whether
the pledge is likely to be enforceable
and the accounting method of the
charity; counsel should be consulted
before making a pledge to a Ballot
Measure Committee.



V. Fundraising for Ballot Measure
Activity

Fundraising for ballot measure
activities raises a number of additional
legal issues for public charities. On
the tax side, donations to charities
that are earmarked for lobbying
purposes are not tax-deductible by the
donor. Under campaign finance laws,
public charities that raise money for
ballot measure activity must
determine whether the donations that
the charity receives are reportable
contributions that must be disclosed in
campaign finance reports.

Of course, a public charity may
engage in many types of activities
related to ballot measures that are
neither lobbying under IRS rules nor
reportable contributions or indepen-
dent expenditures under the Political
Reform Act. Fundraising for these
types of activities—like distributing
nonpartisan analysis, study, and
research, disseminating neutral and
unbiased information about a ballot
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measure, or hosting nonpartisan
debates about a measure—does not
raise these special issues, as long as
care is taken to keep these projects
both nonlobbying and nonreportable.

A. Qualifying as a Recipient
Committee

When public charity makes contri-
butions for ballot measure advocacy
or makes independent expenditures to
support or oppose a ballot measure, a
key question is how the charity funded
these activities. If the charity
received donations for its ballot
measure work, and if these donations
are treated as “contributions” under
the Political Reform Act, the charity
will qualify as a Recipient Committee if
the contributions received total $1,000
or more during the year. It will then
be required to report on all the
contributions it receives, and identify
the donors who made contributions of
$100 or more. On the other hand, if
the charity funded its ballot measure
work with its “own” money, and did
not receive contributions, the charity
will not be a Recipient Committee (but
may have to report its ballot measure
activities a Major Donor or Indepen-
dent Expenditure Committee).



Under  California campaign
finance laws, the term contribution
has a broad definition. It includes not
only payment made for the purpose of
influencing the passage or defeat of a
ballot measure, but also payments
made when the donor knows or should
know that the payment (or funds with
which the payment will be
commingled) will be used by the
recipient to make contributions or
independent expenditures.

Even if there is no such
understanding between the donor and
the charity, a donation may still be
reportable if the donor knew or had
reason to know that the charity would
use the donation for reportable
contributions or independent expendi-
tures. Depending on the circum-
stances, even unrestricted donations
may be treated as contributions if the
charity has a history of ballot measure
activity or if donors have some other
reason to know that the charity will
make contributions or independent
expenditures.

Further Information

The definition of contribution is

explored further in Appendix B, which

also includes a section on the
reporting of funding sources.
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Applying the broad definition of
“contribution” to donations received
by a public charity is a complex and
fact specific determination. In
addition, as of this writing, there is
litigation pending between the state
agency that enforces the Political
Reform Act and a nonprofit organi-
zation concerning the application of
the disclosure requirements to dona-
tions received by the organization.®
Ultimately this case may provide
additional guidance on the definition

of “contribution” and the Act's
reporting requirements. Conse-
quently, we advise public charities

who use donated funds to make
reportable ballot measure contri-
butions or independent expenditures
to consult election law counsel to
determine if the charity must file
Recipient Committee reports.

In addition, public charities
should be aware of the campaign
finance laws when soliciting gifts for
ballot measure activities. If the
charity indicates to the donor that the
gifts may be used for reportable
activities, or if the donor directs this
use, the donations are likely to be
reportable contributions.

B. Nondeductibility of Gifts for
Lobbying Activities

A public charity can receive tax-
deductible charitable gifts for the
general support of all its activities,
including its lobbying on ballot
measures or other legislation. If the
charity has a program that includes
some lobbying along with other

10 The litigation is between the Fair Political Practices
Commission and the American Civil Rights Coalition,
Inc., and concerns the Coalition’s involvement in
Proposition 54.
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nonlobbying activities, it can generally
raise funds earmarked for the
program and those gifts will still be
deductible for the donor.

However, donations to a Section
501(c)(3) organization are not tax-
deductible if there is an agreement or
understanding between the charity
and the donor that the funds will be
used for lobbying activities.
Therefore, it is best for a public
charity to avoid soliciting or accepting
gifts earmarked for ballot measure
lobbying. If such gifts are solicited or
accepted, the public charity should (in
the interest of good donor relations)
disclose to the donor that gifts for
lobbying are not tax deductible as
charitable gifts. At a minimum, the
public charity must avoid stating or
implying that donations earmarked for
lobbying are deductible, including in
any receipt or acknowledgement
provided to the donor.

Many ballot measure activities
that public charities may engage in
are not lobbying for tax purposes;
funds donated for nonlobbying
projects are deductible by the donor,
even if the projects relate to ballot
measure education. With care, tax-
deductible funds may be raised for
projects that relate to ballot
measures, but are not lobbying for tax
purposes.
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C. Raising Money for Ballot
Measure Committees

Ballot Measure Committees typically
qualify for exemption under Section
501(c)(4), a status that allows
unlimited lobbying. A public charity
may fundraise for a Section 501(c)(4)
organization, including a Ballot
Measure Committee, to help support
the other organization’s advocacy for
or against a specific ballot measure, if
the public charity determines that the
Section 501(c)(4) organization’s
lobbying will further its charitable
purposes. Because the purpose of this
fundraising is to support the ballot

measure lobbying of the other
organization, any fundraising costs the
charity incurs will be lobbying

expenditures for tax purposes.

Fundraising solicitations for gifts
to Section 501(c)(4) organizations are
required by law to disclose to potential
donors that gifts will not be tax-
deductible. If a public charity’s staff
and volunteers solicit donations that
will be payable to a Ballot Measure
Committee or other Section 501(c)(4)
organization, they must become
familiar with and follow these specific
disclosure rules.

While a public charity may
fundraise for a Ballot Measure
Committee by encouraging donors to
contribute directly to the Committee,
charities should avoid acting as a
conduit by accepting and
acknowledging gifts and then passing

1 Information about the disclosure requirement is
available on the IRS website, www.irs.gov. Click on
“Charities & Non-Profits,” and then “Social Welfare
Orgs,” and then “Solicitation Notice.” The disclosure
of nondeductiblity is required by Section 6113 of the
Internal Revenue Code, which the IRS interpreted in
Notice 88-120, 1988-2 CB 454.


http://www.irs.gov/

them along to a Ballot Measure
Committee. First, it could be tax
fraud for a donor to claim a charitable
deduction for a gift if the donor and
the charity had an agreement or
understanding that the charity would
pass the gift on to a Section 501(c)(4)
organization; if the charity provides
the donor with an acknowledgment
stating that the gift was deductible,
the charity may be found to have
abetted the tax fraud and could be
liable for tax penalties. Secondly, it is
illegal under California campaign
finance laws to act as intermediary for
reportable contributions without
disclosing the true source of the funds
to the Recipient Committee that
ultimately receives the contribution.
(The Recipient Committee is required
to report both the intermediary and
the true source of the funds on its
campaign finance reports.) Therefore,
charities that raise money for a Ballot
Measure Committee should instruct
donors to make their gifts directly to
the Committee. It is permissible to
collect checks which are made payable
to the Committee and to forward
those checks to the Committee; there
are also no reporting obligations
associated with this activity.

In the event that a charity does
deposit a check intended for a Ballot
Measure Committee or other
noncharitable organization, the charity
should consult with counsel to make
sure the transaction is properly
reported (for tax, campaign finance,
and GAAP financial statement
purposes) or, alternatively, reversed
by returning the donor’s money.
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D. Grants from Private
Foundations

Private foundations are subject to
special tax rules that are not
applicable to public charities; one of
these rules prohibits private founda-
tions from engaging in or funding any
lobbying activities. Therefore, while a
public charity may lobby to a limited
extent on ballot measures or other
pending legislation, it cannot get
funding from private foundations that
is earmarked for lobbying activities.

Private foundation can give core
operating support to public charities
that lobby, and can in some circum-
stances support part of the budget of
a project that includes some lobbying.
Private foundations can also fund
activities that either do not meet the
definition of lobbying, or qualify as
nonlobbying activities under an
exception. For more information
about private foundations and ballot
measures, see The Private Found-
ation’s Guide to the California Initi-
ative Process. Appendix C describes
how to access this companion volume
on the Northern California Grant-
makers’ web site.
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VI. Coalitions and Alliances

Public charities interested in
public policy often participate in
coalitions or alliances with other
organizations interested in the same
issues. Some coalitions are loose and
informal, consisting of little more than
a group of organizations that share
information and gather from time to
time to discuss mutual concerns.
Other coalitions are formally esta-
blished as independent legal entities,
with their own bylaws and other
governing documents, their own
governing boards, and their own tax-
exempt status as Section 501(c)(3),
(4), or (6) organizations.

When a public charity belongs
to or participates in a coalition
engaged in ballot measure activities, a
number of special issues arise.

A. Cadlifornia Political Reform
Act Issues

Under the Political Reform Act, any
person or group—even a loose and
informal group—can meet the defini-
tion of a “committee.” This may
trigger campaign finance reporting
obligations for the coalition as a
whole, and also for constituent
organizations that contribute staff
time, resources, or money to support
its activities.

For example, if a coalition raises
$5,000 from various members to
produce and mail a brochure that
urges readers to “Support Measure
M,” the coalition meets the definition
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of a Recipient Committee—it raised
$1,000 or more in contributions for
reportable ballot measure activity.
The coalition’s brochure is an
independent expenditure because it
expressly urges voters to support the
ballot measure; hence, the money
raised for this project from coalition
participants will be reportable
contributions. The coalition will have
to file an initial notice that it qualifies
as a Recipient Committee with the
Secretary of State, and also file
periodic reports listing its contributors
and itemizing its expenses.

If the coalition is formed
primarily for the purpose of supporting
or opposing a ballot measure, it will
not only be a Recipient Committee,
but will also be the type of Recipient
Committee that is primarily formed for
political purposes—in other words, it
will be a Ballot Measure Committee as
we use the term in this Guide. As
such, the coalition will be subject to
additional requirements under the
Political Reform Act (regarding the
name of the coalition, disclaimers that
must appear on its communications,
and the contents of its campaign
finance reports) that are not covered
in this Guide.

If the coalition meets the
definition of a Ballot Measure
Committee, any expenditures made by
a coalition member that are made “at
the behest” of the coalition will be
treated as reportable contributions to
the coalition. For example, if a public
charity carries out a public education



campaign regarding a ballot measure
issue, and the contents, timing, and
target audience are determined after
substantial discussions between the
charity’s representatives and repre-
sentative of the other members of the
coalition, all of the costs of the public
education campaign are likely to be
treated as an in-kind contribution to
the coalition in its role as Ballot
Measure Committee. The coalition
would have to list the contribution on
its Recipient Committee reports; the
public charity will also have to report
the contribution if its total contri-
butions made during the year are
$10,000 or more or if the public
charity itself qualified as a Recipient
Committee.

If a coalition or alliance is
merely a forum for sharing infor-
mation and ideas, its activities are not
likely to trigger any reporting oblige-
tions under the Political Reform Act.
But if the coalition raises money or
splits the costs of joint projects,
careful legal review may be necessary
to determine whether the coalition’s
activities include reportable ballot
measure activity under campaign
finance laws, and whether the
coalition has become a Recipient
Committee or even a Ballot Measure
Committee, with potentially significant
reporting consequences for all its
participants.
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These California Political Reform
Act provisions apply to any coalition
that gets involved with California
ballot measures, including coalitions
that have members based in other
states. The California rules do not
apply to ballot measure activities in
other states (even if conducted by
California entities). Of course, many
states have their own campaign
finance reporting rules that apply to
campaigns for or against ballot
measures in those states. When a
public charity participates in a ballot
measure campaign in a state other
than California, the law of that state
must be investigated to determine if
any reporting obligations will be
triggered.

B. Tax Issues

When a public charity participates in a
coalition that is engaged in lobbying
activities, questions often arise
regarding which activities of the
coalition are attributed to the public
charity and which expenses of the
public charity must be treated as
lobbying expenditures.

When a coalition makes a
lobbying communication that is jointly
signed by members—for example, a
publicly distributed letter that refers to
and reflects a view on a ballot
measure—each organization that
signed the joint communication has
engaged in lobbying. However, a
public charity that participated in the
joint lobbying communication treats
only its own costs as lobbying
expenditures, without including the
costs paid by other members of the

coalition. For example, a public
charity’s own staff time spent
planning, researching, writing, and

editing the letter, plus any amount the



charity spent to print or distribute the
letter, would be lobbying expenditures
for the public charity. Similarly, if a
coalition of groups agrees to gather
signatures to put a measure on the
ballot, a participating charity must
treat as lobbying expenditures its own
costs of circulating petitions, as well
as the cost of staff time spent
planning the coalition’s campaign.

Many coalitions serve as
clearinghouses of information; mem-
bers use coalition meetings and lists

to exchange information about
developments in their field. When a
public charity communicates with

other coalition members about pend-
ing ballot measures, it is not always
clear whether such internal coalition
communications should be treated as
lobbying by the charity issuing the
update. The issue turns on whether
members of the coalition are
considered to be a segment of the
“public” who will vote on the measure,
because communications to the public
that both refer to and reflect a view on
a ballot measure are Ilobbying
communications. This is a judgment
call based on the particular facts of
the situation. If the coalition has a
well-defined membership, and
communications are made to persons
in their capacity as representatives of
their organizations and not as
individual participants, it is likely that
communications to coalition members
that refer to and reflect a view on a
ballot measure are not Ilobbying
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communications. (However, such
communications may be made in
preparation for later lobbying
communications by the coalition or its
members, in which case a charity’s
costs may still be lobbying expen-
ditures.) On the other hand, if a
coalition or alliance is diffuse or
amorphous, with a constantly shifting
indefinite membership, the coalition
itself may be a segment of the public,
with the result that communications to
members that refer to and reflect a
view on ballot measures are
themselves lobbying communications.

If a coalition raises money to
fund its activities through dues,
donations, or otherwise, a public
charity that wishes to donate must
consider whether the coalition is an
independent entity or a project of one
of its members, and more particularly,
what tax status the coalition has.
Some coalitions formally incorporate,
obtain an employer identification
number from the IRS, and apply for
exempt status as a Section 501(c)(3)
charity, a Section 501(c)(4) social
welfare organization, or a Section
501(c)(6) business league. For
example, Northern California Grant-
makers is formed as an independent
public charity, separate from its
member foundations. However, the
failure to formally incorporate does
not rule out the possibility that the
coalition is an independent Ilegal
entity. If the coalition is governed by
its members as an entity separate
from and not under the control of any
particular member, it may be an
unincorporated association. And
depending on its activities, the coal-
ition may be a noncharitable entity
like a Section 501(c)(4) social welfare
organization. On the other hand, a
coalition may be a project of one



individual member, with members
having an advisory role but the
sponsoring  organization assuming
responsibility for, and controlling the
use of, any coalition funds. In this
case, the coalition has no independent
tax or corporate status; it is simply
part of the sponsoring organization,
and shares its tax status.

When considering making
donations to any coalition, a public
charity must know who will be the
legal recipient of the donation, since
the recipient’s identity can affect the
public charity’s legal obligations in
making the gift. The public charity
should determine  whether the
coalition is a legal entity with its own
Employer Identification Number and
tax status, or a project of one its
members. If there is any ambiguity
about whether the coalition is a
charitable organization or a project of
a charitable organization, any
donations should be restricted with
grant agreements to ensure that funds
are used for charitable purposes and
that any funds not so wused are
returned.
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VIl. Forming a Ballot Measure
Commiitiee

While public charities may
lobby, federal tax law limits the
amount of lobbying they can do.
Ballot measure campaigns, especially
for statewide measures, often require
enormous resources over a short time
period, which may easily swamp even
a large public charity’s annual
lobbying limit. Therefore, public chari-
ties with a strong interest in a
particular ballot measure may create a
separate Section 501(c)(4) organi-
zation as a vehicle for the charity’s
donors and volunteers to get more
involved. Such a committee may be
formed by one public charity acting
alone, or by a coalition of
organizations interested in a particular
ballot measure, as discussed in the
preceding Section VI.

Segregating the ballot measure
activity into a separate legal entity
helps the public charity keep its own
lobbying within appropriate limits. It
also may simplify recordkeeping and
public campaign finance reporting of
contributions and expenditures for
ballot measure activity. Use of a
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separate entity also reduces any
donor confusion about the deduct-
ibility of gifts.

There are disadvantages to
creating a Section 501(c)(4) organ-
ization as well. Forming a new legal
entity will entail some time and money
to set up a new nonprofit corporation,
limited liability company, or unincor-
porated association, and to determine
its governance structure; and once the
entity exists, it will have compliance
costs like accounting and tax returns.
The sponsoring charity will have to set
up careful boundaries between the
two organization to avoid any subsidy
flowing from the charity to the Section
501(c)(4) organization, since any
subsidy could not only be a lobbying
expenditure on tax returns, but could
also be a reportable ballot measure
contribution for campaign finance
reporting purposes (assuming the new
entity qualifies as a Recipient
Committee).

Under the Political Reform Act,
the new entity will probably be a
Recipient Committee because its
purpose will be to raise and spend
money to advocate the adoption or
defeat of a ballot measure. In
addition, a new Recipient Committee
created in response to a proposed or
pending measure will be considered
“primarily formed” for that particular



measure under the Act (which means
it is a Ballot Measure Committee as we
use that term in this Guide). If the
Committee will be used to support
involvement in more than one ballot
measure, then it will be considered a
“general purpose” committee. The
distinction between a “primarily
formed” and “general purpose”
committee is important for reporting
and disclaimer purposes. One
consequence being a Ballot Measur